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Abstract. This article discusses the important role of the provisions of
the conventions and treaties of the World Intellectual Property Organization in
the field of copyright protection in the Republic of Kazakhstan. It presents the
obligations imposed by the WIPO-administered treaties on the Republic of
Kazakhstan, which were signed or ratified in order to develop national
legislation and increase the level of legal protection of authors. The article
explains the need for accession to WIPO conventions. The article considers the
activities of Kazakhstan in the implementation of the provisions of the
conventions, including the implementation of relevant meetings.
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kksk

AHHOTanus. /[aHHas cTaThs pacCMaTPUBAET BaXKHYIO POJIb MOJIOKEHUI
KOHBEHIIMN BcemupHON opraHu3anuu WHTEIUICKTYyaJIbHOW COOCTBEHHOCTH B
oOmacTi 3amMThl aBTOpPckuX mpaB B PecnyOmuke Kazaxcran. B el
MPEACTABICHBl  O0S3aHHOCTH  Bo3jaraemple KoHBeHIusMu BOWC Ha
Pecny6nuky Kazaxcran, KoTopble ObUIM MOIMUCAHBI MM paTH(QHUIUPOBAHBI B
LEJAX Pa3BUTUS HAIMOHAJIBHOIO 3aKOHOJATENbCTBA M IOBBILIEHUS YPOBHS
NPaBOBOMW 3aIIMTHI aBTOPOB. Pa3bsicHAETCS HEOOXOAMMOCTh MPUCOCTUHEHUS K
xoHBeHIMsAM BOMC. Cratesi paccMmaTpuBaer nearenbHocTh Kasaxcrana mo
peanu3anuy MoJI0KeHNH KOHBEHIUH, BKIIIOYas IPOBEICHUE COOTBETCTBYIOIINX
MEPOIIPUATHH.

KiaroueBbie cioBa: aBTopckoe mpaso, KazaxcraH, 3aKOHOJATEIbCTBO,
BOMC, mexayHapoiHble 1OTOBOpA.

skeksk

Annarna. byn  wmakamama  JlyHUeXY3UTiK  3USATKEPJIK  MEHIIIK
yiieIMbIHBIH Kazakcran PecnyOnukachlHAAFbI aBTOPJBIK KYKBIKTBI KOpFay
CcaJachIHIaFbI KOHBEHITUSJTAPBIHBIH epeKenepiHiH MaHBI3 bl pei
KapacTelpbuiafbl. OHJa WYITTHIK 3aHHAMaHbl JAMbBITY >KOHE aBTOPJapAblH
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KYKBIKTBIK KOpPFaJIy JIEHTEeHiH apTThIpy MaKCaThIHIA KOJ KOUBLIFaH Hemece
patudukanusnanrad JI3BMY-ueiH Kazakcran PecnyOnmkacbeiHa KYKTEITeH
MiHgeTTepi kepcerinreH. J[3MY KoOHBEHIUsIapblHA KOCBUTY KaKeTTLIITiH
Tycinmipeni. Maxkanaga KaszakcTaHHBIH KOHBEHIUSJIAPIBIH — epekeNepiH
OpBIHZAY, OHBIH IIIIHJAE THICTI iC-IIapaiapAbl >Ky3ere achlpydarbl KbI3METi
KapacThIPbLIA IbI.

Tyilin ce3aep: aBTOpJIBIK KYKbIK, Ka3zakcrtan, 3annama, JI3MY,
XaJBIKApAJIBIK IIapTTap.

Introduction

Copyright protection is necessary elements of intellectual property
legislation in any state. One can say that copyright protection is the effective
legal measure for raising investor confidence. Effective copyright protection in
the contemporary world has to be achieved by global cooperation between
states, because it has ties with international trade, scientific and cultural
cooperation between states. In order to express readiness for the collaboration
on copyright issues, states, including Kazakhstan, sign international treaties.
However, the real expression of effective cooperation is not the mere signing
of international documents, but coherent implementation of obligations in
accordance with the spirit and letter of international instruments. The
fulfilment of obligations can take the form of: reforms in the national legal
systems; the provision of required information; the establishing and
maintenance of standards, regimes; the conduct of scientific conferences,
seminars and researches in the course of joint programs of various kinds, and
SO on.

Research methods

The conducted research activity applies several methods of scientific
knowledge, such as analysis, synthesis, comparison, deduction, and induction.
The set of methods has been applied throughout the research.

The first and cornerstone WIPO convention that Kazakhstan applied is
the Convention Establishing the World Intellectual Property Organization.
Kazakhstan accessed the WIPO Convention by issuing the Declaration of
continued application on 16 February 1993 [1]. According to WIPO database
the date of entry into force was given as 25 December 1991. The provisions
established by WIPO in this Convention include certain obligations to be
carries by its member states and organisation by itself. In accordance with the
Article 4, the WIPO is obliged to promote the development of measures that
harmonize national legislations of member states; to provide legal-technical
assistance to those member states that require it; to collect and share data on
intellectual property, including copyright; to promote intellectual property

52



CaY xabapwwicer. 2019/4 (51). SDUbulletin

studies and publish the results of research; to share information about
international registration of intellectual property.

The binding obligations for WIPO’s member states in the WIPO
Convention are basically only the timely contribution to WIPO’s budget and
the fulfilment of obligations established by the WIPO-administered treaties.
Therefore, the WIPO Convention is the cornerstone of cooperation processes
between the Republic of Kazakhstan and WIPO on copyright matters [2].

Kazakhstan authorities pay attention to comply with the WIPO
Convention for the development of national legislations. The absence of
intellectual property protection can be considered as high risk level and so halt
the activities of entrepreneurs in Kazakhstan.

The high level of copyright protection can develop following branches
of internal and external business strategy necessary for the national economy
overall: the development of SMEs; the maintenance of the copyright protection
of computer programs within company by application of necessary physical
and contractual defence mechanisms. All of these methods are to be considered
as valuable copyright management knowledge that can be obtained within
mutual cooperation with WIPO.

Copyright is necessary to protect the commercial interests of legal
entities and persons against unauthorised downloads. In contemporary digital
economy of Kazakhstan, another need for the application of copyright is the
rising need for the protection of logos, art works, original databases, written
material on web sites, platforms. Therefore, it is necessary to pay attention for
the activity of national law enforcement bodies of and the process of
intellectual property rights registration.

Berne Convention for the Protection of Literary and Artistic Works was
signed on 9 September 1886, entered into force on 5 December 1887. The last
adopted amendment to the Berne Convention was made on 28 September 1979,
and, it entered into force on 19 November 1984.

Kazakhstan accessed the Berne Convention on 12 April 1999. It entered
into force for Kazakhstan on 12 April 1999. On that date, Kazakhstan has
become a member of the International Union for the Protection of Literary and
Artistic Works. Berne Convention provides three basic principles on the
copyright protection of works. Basically, they are: copyright does not require
formalities for the adequate protection; the protection does not depend on the
availability of the protection in the country of origin of the work; the protection
in the all contracting parties of the Berne Convention has to be the same [3].

Copyrighted works in accordance with the Berne Convention is any
work in literary, scientific and artistic field expressed in any form. The Berne
Convention established minimum standards like the list of exclusive rights of
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authorisation, the establishment of moral rights and the duration of protection.
It should be also noted that the Berne Convention introduced the limitations on
economic rights of authors called free uses. The Paris Act of Berne Convention
1971 allows the translation and reproduce of works without proper
authorisation for the certain educational needs. Nevertheless, the remunerations
have to be paid to authors.

The Berne Convention as other WIPO treaties is aimed for the
development of national legal systems. It provides cooperation and assistance
for the copyright development, so it imposes certain obligations to the
contracting parties including the Republic of Kazakhstan. The provisions are
binding, and in order to be successful in copyright protection, Kazakhstan has
to apply them all.

According to the Article 2(6), Kazakhstan has to provide copyright
protection to the objects of the Berne Convention. The protection should be
provided as to authors and their successors. In accordance with the Article
36(1), Kazakhstan has to apply all required, necessary measures to ensure the
effective implementation of the Berne Convention’s provisions. In accordance
with the Article 25(4a) Kazakhstan acknowledged itself as the class VII,
establishing own level of contribution to the budget of WIPO. Class VII means
one fixed unit of payment.

The Berne Convention influences the legislation of the CIS member-
states, as well as the Republic of Kazakhstan’s copyright law. General
principles established by the Berne Convention, including the exclusive rights
of authorisation, are now a part of the WIPO Copyright treaty, the TRIPS
Agreement. The Berne Convention’s provisions are priority not only for
Kazakhstan, but for overall global community. Consequently, it is powerful
tool for harmonization and unification of legal norms of world community.

While the copyright is granted upon the creation of original object of
art, and it does not require official registration process to be conducted, some
authors use the services of regional organisations that issue registration
certificates of original works. Whereas the registration of original work is not
necessary to do, it can be useful for the litigation process.

Concerning the Kazakhstan performance, it is necessary to mention that
in order to provide successful protection for copyrighted objects Kazakhstan
respect copyright of original works created before 1973, when USSR has
signed the Berne Convention [4, p. 18]. Analysis of documents related to the
International Union for the Protection of Literary and Artistic Works shows
that Kazakhstan has participated in many conferences, meetings with aim to
develop own copyright legislation. Kazakhstan has conducted bilateral
cooperation meetings on copyright development, for example, with Germany
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[5]. Another reason for participation in meetings, which are held under auspice
of WIPO, is to analyse of foreign experience and adoption of it in national
legislation while taking into account own specifics.

The Convention for the Protection of Producers of Phonograms Against
Unauthorized Duplication of Their Phonograms was signed on 29 October
1971, and entered into force on 18 April 1973. Kazakhstan accessed the
Phonograms Convention on 3 May 2001. It entered into force for Kazakhstan
on 3 August 2001. This Convention differs from the majority of other WIPO
treaties because its administrative functions are executed jointly by WIPO, ILO
and UNESCO [6].

The Phonograms Convention is aimed on the protection of any form of
aural fixation from making of copies and distribution of it within the borders of
contracting state without proper authorisation of the owner of phonogram
producer rights. The protection that lasts for at least 20 years from the date of
fixation can be obtained by any producer of phonogram, who is national of
contracting state of the Phonograms Convention. The Phonograms Convention
introduces the limitations to the phonogram producer rights in the form
compulsory licenses. Nevertheless, it is possible if the contracting state needs
duplicates for educational and research purposes, and, state limits the
distribution within its borders and pay the necessary remunerations.

The provisions of the Phonograms Convention establishing certain
obligations to Kazakhstan are enshrined in the Article 2 especially highlighting
the fact that Kazakhstan has to protect the foreign producers of phonograms by
prohibiting importation of the illegal duplicates of phonograms if the purpose
of importation is distribution to the public. The Article 9(4) notes that
Kazakhstan being bound to the Phonograms Convention is obliged to
implement the provisions of the Convention in its national legislation.

Kazakhstan pays particular attention to the protection of exclusive
rights of phonogram producer. This right belongs to the group of copyrights,
which is necessary for the maintenance of successful climate over the territory
of the Republic of Kazakhstan. Kazakhstan has participated in numerous
scientific and special conference with aim to develop own legislation on the
performers’ rights. Kazakhstan has participated in the framework of
cooperation between WIPO-members, including sessions of the International
Union for the Protection of Literary and Artistic Works.

Kazakhstan considers the successful protection of producer exclusive
rights as a method to attract new investors on Kazakhstan’s market. Global
Innovation Index 2019 report on Kazakhstan performance shows that
Kazakhstan has a potential for further development of related rights, including
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exclusive rights on phonograms’ production [7]. Therefore, Kazakhstan has to
develop the cooperation with WIPO further.

WIPO Copyright Treaty was signed on 20 December 1996, and entered
into force on 6 March 2002. Kazakhstan ratified the WCT on 12 August 2004,
and, it entered into force for Kazakhstan on 12 November 2004 [8].

The provisions of the WIPO Copyright Treaty enlarge the copyright
protection of the Berne Convention. The treaty introduces the copyright
protection of computer programs and databases. Nevertheless, databases have
to be a form of original intellectual creation.

In addition to the provisions of the Berne Convention, the WIPO
Copyright Treaty introduces the right of distribution, the right of rental and the
right to communication to the public. Along with the Berne Convention the
WCT established the minimum length of protection of work is 50 years for any
form of creation. However, it should be noted that photographic images and
applied art, in according to the Berne Convention, have the minimum term of
25 years.

WIPO Copyright Treaty encompasses the three step test that evaluates
and checks the legality of reasons of state, which has introduced the exceptions
and limitations in accordance with the Article 9 (2) of the Berne Convention
[8]. WIPO Copyright Treaty as other WIPO treaties is aimed for the
development of national systems in the respect to IP protection. It provides
cooperation and assistance for the copyright, so it imposes certain binding
obligations to the Republic of Kazakhstan.

The WCT imposes obligations to be executed by the Republic of
Kazakhstan, including the effective ways of ensuring the copyright protection.
In accordance with the Article 18 Kazakhstan assumes all obligations of the
WCT, including the adaption of all necessary measures to ensure the
application of the WCT in the national legislation. Kazakhstan has to
effectively prevent and deter infringement of rights protected by the WCT. In
accordance with the Article 11, Kazakhstan has obligations concerning the
effective protection against the evasion of technological measures used by
authors in order to protect their works against illegal acts.

Kazakhstan has to carry out the obligations concerning rights
management information as they are provided in the Article 12. This article
means that Kazakhstan has to prevent and suppress actions aimed to
unauthorised remove of electronic rights management information or
unauthorised distribution of works that have illegally dispossessed of electronic
management information.

Analysis of official documentation issued in the framework of
International Union for the Protection of Literary and Artistic Works shows
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that Kazakhstan has participated in many conferences, meetings with aim to
develop own legislation. Kazakhstan has experience of conducting multilateral
cooperation conferences on copyright development of Central Asian region
with its international partners.

It rather important to participate in meetings, which are held under
auspice of WIPO, in order to conduct analysis of foreign experience and
adoption of it in national legislation while taking into account national
specifics. The Republic of Kazakhstan has rather large experience of
cooperation with its international partners, including scientific conferences
with aim to develop effective IP rights protection system. Kazakhstan’s official
patent office can adopt the experience of its partners across the globe, if it is
necessary for enhancing IPRs registration system.

Not only for Kazakhstan, but for any WIPO’s member-state, it is
suggested to participate in cooperation processes, which are held under auspice
of IGOs, such as WTO, in order to exchange experience on the main issues of
national legislation systems on IPRs.

The WCT’s provisions for the copyright protection are important for the
further improvement of investment climate. The copyright allows the
protection of software, which is can be crucial for the protection of innovations
in the information technology sphere of Kazakhstan.

As the state that pays attention to the development and support of
innovation, Kazakhstan aims for the further development of cooperation ties
with WIPO for the protection of IPRs, including copyright. Kazakhstan has
respect and will promote the application of WCT’s provisions. Kazakhstan has
conducted the researches on the development of copyright within its borders. It
also has researched the IPRs protection in respect to commercial activities,
including copyright protection issues within the framework of WTQO’s research
programs.

WIPO Performances and Phonograms Treaty was adopted on 20
December 1996, and entered into force for Kazakhstan on 20 May 2002.
Kazakhstan ratified the WPPT on 12 August 2004. It entered into force for
Kazakhstan on 12 November 2004 [9].

The WPPT is the international tool aimed on the protection of IP rights
of phonograms’ producers and performers. Same as the WCT, it was
established in order to adapt the Berne Convention’s provisions to the
development of technologies, and arsing digital challenges. It should be noted
that in the framework of the WPPT that phonograms do not mean audiovisual
works. The WPPT enlists the specific economic and moral rights to performers
and producers, including the right to monetary compensation for use of the any
types of original works for commercial purposes [9].
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The WPPT imposed obligations that are similar to obligations of WCT
such as obligations concerning technological measures and obligations
concerning rights management information. According to the Article 27, The
Republic of Kazakhstan has to apply all obligations, which are imposed by the
WIPO Performances and Phonograms Treaty, including the obligation to
provide national treatment to nationals of other contracting states while taking
into account the reservations made by those states.

The WPPT, as WIPO Copyright Treaty, encompasses the three step test
that evaluates and checks the legality of reasons of state, which has introduced
the exceptions and limitations in accordance with the Article 9(2) of the Berne
Convention. The analysis of documentation of International Union for the
Protection of Literary and Artistic Works shows that Kazakhstan has
participated in many conferences, meetings with aim to develop own
legislation. Kazakhstan has valuable experience of conducting multilateral
cooperation conferences on related rights development of Central Asian region
with its international partners. The results of these conferences lead to the
subsequent changes and adoption of new methods of related rights protection.

It rather important to participate in meetings, which are held under
auspice of WIPO, in order to conduct analysis of foreign experience and
adoption of it in national legislation while taking into account specifics of
national IP legislation system.

The WPPT’s obligations are important for the further development of
investment potential of the Republic of Kazakhstan. The legal scholars of the
WIPO’s member-states are working on harmonisation and unification of legal
norms, concerning the relevant protection of copyright and related rights, on
the basis of provisions established by the WPPT.

It should be noted that Kazakhstan as a state that is one of the leaders in
Central Asian region in application of modern technologies, has to pay
attention to the provisions of WPPT. In order to apply provision of WPPT in
the most effective and resource efficient way, Kazakhstan supports the
maintenance of official meeting concerning the application of WPPT
provisions in foreign states.

The activities conducted in the framework of cooperation with
international partners are related to various aspects of joint mutual
relationships, including the maintenance of professional cooperation between
relevant authority bodies of government that provide the registration of IP
rights.

Rome Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations was adopted on 26 October 1961,
and entered into force on 18 May 1964. Kazakhstan accessed the Rome
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Convention on 30 March 2012. It entered into force for Kazakhstan on 30 June
2012. The provisions of the Rome Convention are about the protection of
several rights of performers, the producers of phonograms, and broadcasting
organisation. The Rome Convention established minimum duration of
protection equal to 20 years [10]. However, the WPPT offers 50 years of
protection. Same as the Phonograms Convention it is administered jointly by
the WIPO and ILO and UNESCO.

It should be noted that even if the Rome Convention, the Phonograms
Convention and the WPPT protects the same objects the provisions of these
international tools are different. The provisions of the Rome Convention are
binding, and in order to be successful in the protection of related rights,
Kazakhstan has to apply them all. According to the Article 26, Kazakhstan has
to apply all necessary measures in order to fulfil obligations imposed by this
Convention.

Kazakhstan’s officials are the active participants of many scientific
meetings conferences within the multilateral cooperation between member-
states of the Rome Convention. The conducted meetings are useful for the
further development of national IP rights legislation, due to the exchange of
practices between member-states of WIPO.

Kazakhstan can apply necessary knowledge on the enhanced protection
of related rights in its IPRs protection practices. It is become possible only with
guidance of WIPO regulations and applying WIPQO’s services that suggest
necessary changes and amendments of national legislation with respect to
national legislation characteristic features. It is necessary attend all educational
meetings on the application of the Rome Convention’s provisions, which are
held by WIPO, because it will be helpful for the development of the knowledge
and skills of national IP official agencies’ human resources.

One can say that on the basis of conducted research by WIPO and
Kazakhstan, it can be suggested that Kazakhstan will remain one of the
regional leaders in its region on the provision of strong IPRs protection.
Consequently it is the factor that is appreciated by investors. The only legal
cooperation with WIPO that will benefit Kazakhstan is active cooperation on
all levels. The main reason for cooperation with WIPO concerning the related
rights protection is the knowledge, valuable experience that has been collected
by WIPO since its establishment.

Kazakhstan has participated in many conferences, meetings with aim to
develop own legislation within the framework of the International Convention
for the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations. Kazakhstan has experience of conducting multilateral
cooperation conferences on related rights development of Central Asian region
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with its international partners. It rather important to participate in meetings,
which are held under auspice of WIPO, in order to conduct analysis of foreign
experience and adoption of it in national legislation while considering main
issues of national legislation system on related rights protection.

The obligations and rights enshrined in the Rome Convention are
important for the further development of investment potential of the Republic
of Kazakhstan. The scholars and officials from national IPRs protection bodies
of the WIPO’s member-states are working on harmonisation and unification of
legal norms, concerning the relevant protection of related rights, on the basis of
provisions established by the Rome Convention.

It should be mentioned that Kazakhstan is one of the states that tries to
apply of modern technologies in legislation, has to pay attention to the
provisions of the Rome Convention, in order to maintain effective legal
protection of the related rights. The related rights as the rights of great
commercial importance have to be protected as a part of national foreign
investment protection system. In order to apply provision of the Rome
Convention in the most effective approach, Kazakhstan supports the
maintenance of official meeting concerning the application of the Rome
Convention’s provisions in foreign states.

Conclusion

The protection of copyright has great importance for the Republic of
Kazakhstan. Therefore, in order to establish effective legal protection
Kazakhstan refers to international cooperation within the framework of
international treaties of World Intellectual Property Organisation. Active
participation and cooperation of Kazakhstan in the development of universal
policy on copyright had proven to be effective for the development of own
national legislation.
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